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Purpose 

The Environment Committee is responsible for: 

1. Governance of strategies, policies and plans relating to the wellbeing, protection, enhancement and 

sustainability of Hamilton’s natural environment. 

In addition to the common delegations, the Environment Committee is delegated the following 
Terms of Reference and powers: 

Terms of Reference: 

1. To develop policy, approve strategies and plans concerning Hamilton’s contribution and response to 

climate change, and to monitor their implementation. 

2. To develop policy, approve strategies and plans for the sustainable use of Hamilton’s natural 

resources, and to monitor their implementation. 

3. To develop policy, approve strategies and plans for efficient and sustainable waste management and 

recycling, and to monitor their implementation. 

4. To develop policy, approve strategies and plans for Council’s corporate environmental sustainability 

and to monitor their implementation. 

5. To develop policy, approve strategies and plans for Council’s biodiversity, and to monitor their 

implementation. 

6. To develop policy, approve and monitor implementation of strategies in relation to the Climate Action 

Plan. 

Special Notes: 

• The Committee may request expert external advice through the Chief Executive as necessary. 

The Committee is delegated the following powers to act: 

• Approval of matters determined by the Committee within its Terms of Reference. 

The Committee is delegated the following recommendatory powers: 

• The Committee may make recommendations to Council. 

The Committee may make recommendations to other Committees. 
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1 Apologies – Tono aroha  
 

2 Confirmation of Agenda – Whakatau raarangi take 
The Committee to confirm the agenda. 
 

3 Declaration of Interest – Tauaakii whaipaanga 
Members are reminded of the need to be vigilant to stand aside from decision making when a 
conflict arises between their role as an elected representative and any private or other external 
interest they might have.  

 

4 Public Forum – Aatea koorero 
As per Hamilton City Council’s Standing Orders, a period of up to 30 minutes has been set aside for 
a public forum.  Each speaker during the public forum section of this meeting may speak for five 
minutes or longer at the discretion of the Chair. 
 
Please note that the public forum is to be confined to those items falling within the terms of the 
reference of this meeting. 
 
Speakers will be put on a Public Forum speaking list on a first come first served basis in the Council 
Chamber prior to the start of the Meeting.  A member of the Council Governance Team will be 
available to co-ordinate this.  As many speakers as possible will be heard within the allocated time. 
 
If you have any questions regarding Public Forum please contact Governance by telephoning 07 
838 6727.  
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Committee: Environment Committee Date: 02 March 2021 

Author: Carmen Fortin Authoriser: Becca Brooke  

Position: Governance Advisor  Position: Governance Manager  

Report Name: Confirmation of the Open Environment Committee Minutes - 1 December 

2020 

 

Report Status Open  

 
 

Staff Recommendation - Tuutohu-aa-kaimahi 

That the Environment Committee confirm the open Minutes of the Environment Committee meeting 
held on 1 December 2020 as a true and correct record. 

Attachments - Ngaa taapirihanga 

Attachment 1 - Environment Committee - Unconfirmed Open Minutes - 1 December 2020  
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Committee: Environment Committee Date: 02 March 2021 

Author: Charlotte Catmur Authoriser: Sean Hickey  

Position: Sustainability and Environment 

Advisor  
Position: General Manager Strategy 

and Communications  

Report Name: Waikato-Tainui Climate Change Update 

 

Report Status Open  

Purpose - Take 

1. To inform the Environment Committee of Waikato-Tainui’s climate change and resilience 
programme. 

2. Manaaki Nepia, Strategy and Relationships Manager, Waikato-Tainui will present a verbal 
report. 

Staff Recommendation - Tuutohu-aa-kaimahi 

3. That the Environment Committee receives the verbal report. 

Background - Koorero whaimaarama 

4. In October 2020 Waikato-Tainui released ‘Amohia Ake - Iwi Resilience Plan’ which responds to 
the immediate impacts of COVID-19 as well as building longer term resilience.  

5. The Amohia Ake Iwi Resilience Plan is provided as Attachment 1.  

Attachments - Ngaa taapirihanga 

Attachment 1 - Amohia Ake Iwi Resilience Plan 2020  
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Committee: Environment Committee Date: 02 March 2021 

Author: Charlotte Catmur Authoriser: Sean Hickey  

Position: Sustainability and Environment 

Advisor  
Position: General Manager Strategy 

and Communications  

Report Name: Waikato Region Council Climate Action Roadmap 

 

Report Status Open  

Purpose - Take 

1. To inform the Environment Committee on the Climate Action Plan and associated climate 
change programme at Waikato Regional Council. 

2. Blair Dickie, Principal Strategic Advisor from Waikato Regional Council will present a verbal 
report.  

Staff Recommendation - Tuutohu-aa-kaimahi 

3. That the Environment Committee receives the verbal report. 

Background - Koorero whaimaarama 

4. Waikato Regional Council approved their Climate Action Roadmap in late 2020. The Plan 
includes nine pathways for their response: 

• Coastal resilience 

• Agriculture and soils 

• Water is life 

• Habitat restoration and planting 

• Future of transport 

• Sustainable investment 

• Biodiversity and biosecurity 

• Drainage and flood management 

• Energy 

5. The Climate Action Roadmap is Attachment 1.  

Attachments - Ngaa taapirihanga 

Attachment 1 - Waikato Regional Council Climate Action Roadmap  
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Committee: Environment Committee Date: 02 March 2021 

Author: Charlotte Catmur Authoriser: Sean Hickey  

Position: Sustainability and Environment 

Advisor  
Position: General Manager Strategy 

and Communications  

Report Name: Submission to the Climate Change Commission on draft advice to 

Government 

 

Report Status Open  

Purpose - Take  

1. To inform the Environment Committee that the Climate Change Commission draft advice to 
Central Government was released for consultation on 31 January 2021.   

2. To seek delegation from the Environments Committee for the Chair of the Environment 
Committee, Chair of Infrastructure Operations and Chair of Strategic Growth to work with staff 
to develop the Hamilton City Council submission to the Climate Change Commission on their 
draft advice to Central Government. 

Staff Recommendation - Tuutohu-aa-kaimahi 

3. That the Environment Committee: 

a) delegates the Chair of the Environment Committee, Chair of Infrastructure Operations 
and Chair of Strategic Growth to work with staff to develop the Climate Change 
Commission submission; 

b) delegates final approval of the submission to the CE; 

c) notes the approved submission will be sent to the Climate Change Commission by 14 
March 2021; and  

d)  notes that the approved submission will be uploaded to the Hamilton City Council 
website.  

Executive Summary - Whakaraapopototanga matua 

4. The Climate Change Commission was established in 2019 and has a legislated role to provide 
independent advice to the Government. 

5. On 31 January 2021 the Commission published their draft advice to Central Government and 
opened it for submissions from 1 February 2021 to 14 March 2021.  

6. The advice from the Commission includes the first three emissions budgets, covering 2022 – 
2035 and advice on how these can be achieved. It is based on the budgets being technically 
and economically achievable and that the negative impacts can be minimised.  
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7. The key sections of interest for the Council are on transport and urban form as well as the 
ongoing collaboration between Central and Local Government.  

8. Staff consider the decision in this report to have medium significance and that the 
recommendations comply with the Council’s legal requirements.  

Discussion - Matapaki 

9. In 2019 the Government made amendments to the Climate Change Response Act 2002. These 
changes outline the legislative framework for the Governments climate change response.  

10. The Act establishes and outlines the role of the Climate Change Commission as well as the 
timing and mechanism for developing emissions budgets and emissions reduction plans. 

Climate Change Commission draft advice 

11. The first piece of advice from the Climate Change Commission is due to the Minister for 
Climate Change by 31 May 2021. As part of the process of developing the advice the 
Commission has published the draft advice for consultation. The draft advice and evidence 
report are available on the Commissions website.  

12. The draft advice covers: 

• First three proposed emissions budgets  

• Path to 2035 – achieving the first three budgets 

• Contributing to the global 1.5oC goal 

• Impacts of the emissions budgets on New Zealanders 

• Direction of policy for the emissions reduction plan 

• Rules for measuring progress 

• Nationally Determined Contribution for Aotearoa 

• Reductions in biogenic methane  

13. The Commission’s analysis states that the 2050 net zero target is achievable and that with the 
available technologies it can be achieved whilst improving the wellbeing of our current and 
future communities.  

14. The draft advice from the Commission includes 17 critical actions the Commission believes the 
Government must take to reach its climate goals.  

15. The economic modelling suggests that the overall costs of meeting these targets will be 1% of 
GDP, noting that there is significant uncertainty in the rate of technological change and also 
the impacts will not be uniform across sectors and regions. The Commission outlines that 
whilst forestry (carbon storage) is an important part of the response, the Government and 
New Zealand must focus on the decarbonisation of our economy whilst creating a fair and 
equitable transition.  

16. The draft budgets in the advice are: 

• 2022-2025 – average reduction of 2% on 2018 levels 

• 2026-2030 – average reduction of 17% on 2018 levels 

• 2031-2035 – average reduction of 36% on 2018 levels 

17. The draft advice provides recommended emissions reduction policies across the key sectors to 
meet these budgets. And whilst they all have a role to play in achieving the budgets and 2050 
target, the Commission notes that reducing transport emissions is critical and that the 
technologies exist to start making these changes now. This is important for Hamilton given that 
62% of our city’s emissions are from road and off-road transport.  

https://www.climatecommission.govt.nz/get-involved/our-advice-and-evidence/
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18. The draft advice also includes a brief section on the importance of urban form in supporting 
emissions reductions. This is also a key area for Council as we can unlock emissions reduction 
through our District Plan and strategic planning.  

19. The relationship between local and central government is also noted as being important in the 
draft advice. Whilst central government may make the policies and plans, in many instances it 
is local government that will implement them.  

20. Following the final advice from the Commission, the Government must deliver the first three 
emissions budgets and the Emissions Reduction Plan by 31 December 2021.  

Key draft advice recommendations  

21. In the draft advice there are different types of recommendations, including enabling 
recommendations and necessary and time critical actions. Staff consider the following 
recommendations to be of most relevance to council. The submission will provide Councils 
response to these recommendations/actions.  

22. Enabling recommendation 4 - Central and local government working in partnership  

• We recommend that, in transitioning Aotearoa to a thriving, climate-resilient and low 
emissions future, central and local government work together to:  

a. Align legislation and policy to enable local government to make effective decisions 
for climate change mitigation and adaptation, including aligning the Local 
Government Act, the Building Act and Code, national direction under the RMA, 
the proposed RMA reforms, implementation of the freshwater management 
framework and the 30-year infrastructure plan.  

b. Implement funding and financing mechanisms to enable the emissions reduction 
plans to be implemented effectively and to address the distributional effects of 
policy change today and for future generations. 

23. Necessary action 2 - Develop an integrated national transport network to reduce travel by 
private vehicles and increase walking, cycling, low emissions public and shared transport  

• We recommend that, in the first budget period the Government progress the following 
steps to meet emissions budgets:  

a. Deliver specific and timebound targets to increase low emissions public and 
shared transport and walking and cycling, and supporting infrastructure through 
strengthening the direction of the Government Policy Statement on Land 
Transport.  

b. Significantly increase the share of central government funding available for these 
types of transport investment, and link funding with achieving our emissions 
budgets.  

c. Improve mobility outcomes through measures including supporting public 
transport uptake nationally and locally by reducing fares for targeted groups (such 
as for those under 25 years of age), and improving the quality and integration of 
services.  

d. Encourage Councils to implement first and last kilometre travel solutions in their 
transport networks, such as increased on-demand and shared vehicle and bike 
services, secure park and ride solutions at public transport, and encouraging 
micro-mobility options.  

e. Further government encouragement for working from home arrangements 

24. Time-critical necessary action 2 - Accelerate light electric vehicle uptake. Light electric vehicle 
uptake needs to be accelerated as fast as possible. To meet our proposed emissions budgets 
and be on track for 2050, at least 50% of all light vehicle (cars, SUVs, vans and utes) and 
motorbike imports should be electric by 2027 (both battery EV and plug-in hybrid EV).  
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• To achieve this, we recommend in the first budget period the Government:  
a. Place a time limit on light vehicles with internal combustion engines entering, 

being manufactured, or assembled in Aotearoa, other than in specified 
exceptional circumstances. The limit should be no later than 2035 and, if possible, 
as early as 2030.  

b. Introduce a package of measures to ensure there are enough EVs entering 
Aotearoa, and to reduce the upfront cost of purchasing light electric vehicles until 
such time as they are cost competitive with the equivalent ICE vehicle.  

c. Improve the efficiency of the light vehicle fleet and stop Aotearoa receiving 
inefficient vehicles by introducing an emissions target for light vehicles new to 
Aotearoa of 105 grams CO2 per kilometre by 2028.  

d. Develop a charging infrastructure plan for the rapid uptake of EVs to ensure 
greater coverage, multiple points of access and rapid charging, and continue to 
support the practical roll out of charging infrastructure. 

25. Necessary action 3 - Accelerate light electric vehicle uptake  

• We recommend that, in the first budget period the Government make progress on the 
following:   

a.  As part of a policy package introduce a fiscal incentive, such as a feebate or 
subsidy, to reduce the upfront cost of EVs until such time as there is price parity 
with ICEs.  

b. As part of an equitable transition, evaluate and support interventions such as 
leasing, hire and sharing schemes to remove barriers and address some of the 
upfront capital costs of EVs.  

c. Investigate ways to bulk procure and ensure the supply of EVs into Aotearoa and 
work with the private sector to do so.  

d. Evaluate how to use the tax system to incentivise EV uptake and discourage the 
purchase and continued operation of ICE vehicles.  

e. Work with the private sector to roll out EV battery refurbishment, collection and 
recycling systems to support sustainable electrification of light vehicle fleet.  

f. Evaluate the role of other pricing mechanisms beyond the NZ ETS, such as road 
pricing, can play in supporting the change to a low emissions and equitable 
transport system.  

g. In setting these policies the Government needs to mitigate impacts for low-
income households and people with disabilities, regional and remote access, and 
with limited access to electricity. 

26. Necessary action 10 - Reduce emissions from urban form  

• We recommend that, in the first budget period the Government promote the evolution 
of urban form to enable low emissions transport and buildings through ongoing 
legislative reform: 

a. Develop a consistent approach to estimate the long-term emissions impacts of 
urban development decisions and continually improve the way emissions 
consequences are integrated into decision making on land use, transport and 
infrastructure investments.  

b. Ensure a coordinated approach to decision making is used across Government 
agencies and local councils to embed a strong relationship between urban 
planning, design, and transport so that communities are well designed, supported 
by integrated, accessible transport options, including safe cycleways between 
home, work and education. 

27. Necessary action 13 - Reduce emissions from waste: 
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• We recommend that, in the first budget period the Government take steps to support 
the reduction of waste at source, increase the circularity of resources in Aotearoa and 
reduce waste emissions by:  

a. Setting ambitious targets in the New Zealand Waste Strategy for waste reduction, 
resource recovery and landfill gas capture to reduce waste emissions in Aotearoa 
by at least 15% by 2035.  

b. Investing the waste levy revenue in reducing waste emissions through resource 
recovery, promotion of reuse and recycling, and research and development on 
waste reduction.  

c. Measuring and increasing the circularity of the economy by 2025.  
d. Extending product stewardship schemes to a wider range of products, prioritising 

products with high emissions potential.  
e. Legislating for and funding coordinated data collection across the waste industry 

before 31 December 2022. 

28. Necessary action 17 - Require entities with large investments to disclose climate related risks 

• We recommend that, in the first budget period the Government:  
a. Implement the proposed mandatory financial disclosures regime and explore the 

creation of a similar regime that covers public entities at the national and local 
level.  

b. Evaluate the potential benefits of mandatory disclosure by financial institutions of 
the emissions enabled by loans over a specified threshold. 

Timing of submission development  

29. The draft advice was published by the Commission on 31 January 2021. Staff from across the 
organisation have reviewed the advice and have provided input into a draft submission.  

30. Due to the timing of the reports for the Environment Committee the first draft of the 
submission has been circulated to Committee Members for feedback separately.   

31. Staff will incorporate feedback received on the first draft and then work with the nominated 
Members to finalise the submission.  

32. The submission will be approved by the CE and submitted prior to the closing date of Sunday 
14 March 2021.  

Proposed key themes for Council’s submission 

33. The staff review of the draft advice has focused on areas where we have expertise and on 
recommendations that will have an impact on our activites. 

34. The following key areas are discussed in the draft submission: 

• A greater focus is required on the role of mode shift in reducing transport emissions;  

• The importance of urban form and local governments role in unlocking emissions 
reductions needs to be explored further; 

•  Local government will be critical in the effective implementation of many of the policies, 
the Commissions advice needs to provide more direction on the support local 
government requires, including appropriate funding, guidance and toolkits; 

• The strong focus on technological solutions means the draft advice doesn’t adequately 
address the societal and economic changes that are underway and must continue.  

Financial Considerations - Whaiwhakaaro Puutea 

35. This is a regular operating activity funded through the Long Term Plan. 
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Legal and Policy Considerations - Whaiwhakaaro-aa-ture 

36. Staff confirm that the staff recommendation complies with Council’s legal and policy 
requirements.  

Wellbeing Considerations - Whaiwhakaaro-aa-oranga tonutanga 

37. The purpose of Local Government changed on the 14 May 2019 to include promotion of the 
social, economic, environmental and cultural wellbeing of communities in the present and for 
the future (‘the 4 wellbeings’). 

38. The subject matter of this report has been evaluated in terms of the 4 wellbeings during the 
process of developing this report as outlined below. 

39. The recommendations set out in this report are consistent with that purpose. 

Social 

40. Climate change will affect the social wellbeing of parts of our community. Through our 
submission to the Climate Change Commission we can articulate the need for a fair and 
equitable transition for all Hamiltonians.   

Economic 

41. Climate change will affect the economic wellbeing, including the types of jobs available. 
Through our submission to the Climate Change Commission we can articulate that local and 
central government need to work together to ensure a smooth economic transition and that 
there is access to affordable housing.   

Environmental 

42. Climate change is already impacting our natural environment and our environmental 
wellbeing.  Through our submission to the Climate Change Commission we can articulate the 
need for the natural environment to be a central focus of the climate change response.   

Cultural 

43. Climate change is already impacting on some cultural traditions. By taking strong emissions 
reduction action can help to limit the extent of the impacts. Through our submission to the 
Climate Change Commission we can articulate that the climate change response must be 
considerate of cultural wellbeing.   

Risks - Tuuraru 

44. There are no known risks associated with the decisions required for this matter.  
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Significance & Engagement Policy - Kaupapa here whakahira/anganui 
Significance 

45.
 
Staff have considered the key considerations under the Significance and Engagement Policy 
and have assessed that the recommendation(s) in this report has/have a medium level of 
significance. 

Engagement 

46. Community views and preferences are already known to the Council through recent 
consultation on the Vision, Nature in the City Strategy, climate change engagement workshops 
and many transport initiatives.  

47.
 
Given the medium level of significance determined, the engagement level is medium. No 
engagement is required. 

 

Attachments - Ngaa taapirihanga 
There are no attachments for this report. 
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Committee: Environment Committee Date: 02 March 2021 

Author: Sandra Murray Authoriser: Jen Baird  

Position: Consultant  Position: General Manager City Growth  

Report Name: Hamilton Open Air Burning Bylaw Review 

 

Report Status Open  

Purpose - Take  

1. To inform the Environment Committee on the review of the Hamilton Open Air Burning 
Bylaw 2015. 

2. To seek a recommendation from the Environment Committee to the Council to consult on 
the Hamilton Open Air Burning Bylaw in compliance with the Local Government Act 2002 and 
Council’s Significance and Engagement Policy.   

Staff Recommendation - Tuutohu-aa-kaimahi (Recommenation to the Council) 

3. That the Environment Committee:  

a) receives the report;  

EITHER 

b) recommends that the Council:  

i. determines a bylaw is not the most appropriate means of controlling the issue of 
open air burning in Hamilton; and 

ii. approves consultation on the revocation of the Hamilton Open Air Burning Bylaw 
2015 (Option 3 of the staff report) and the Statement of Proposal (Attachment 2 of 
the staff report);  

OR 

c) recommends that the Council:  

i. determines a bylaw is the most appropriate means of controlling the issue of open 
air burning in Hamilton; and 

ii. approves consultation on the Hamilton Open Air Burning Bylaw 2015 and the 
amended Hamilton Open Air Burning Bylaw (Options 1 and 2 of the staff report) and 
the Statement of Proposal (Attachment 3 of the staff report); and   

d) notes that consultation will occur from 1 to 31 May 2020 and that public submissions on 
the Hamilton Open Air Burning Bylaw will be heard by the Hearings and Engagement 
Committee prior to being referred to the Environment Committee for deliberations. 
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Executive Summary - Whakaraapopototanga matua 

4. Council has undertaken a review of the Open Air Burning Bylaw 2015 (the Bylaw) in accordance 
with section 158 of the Local Government Act 2002 (the LGA02), which requires local 
authorities to review a bylaw made by it under the Act no later than 5 years after the date on 
which it was made. 

5. The Bylaw regulates the use of outdoor fires, including use of an outdoor fire device such as a 
barbeque or brazier. It also regulates use of incinerators and traditional food cooking such as 
haangi.  

6. After a review of emissions levels and complaints received by Council as well as discussions 
with Waikato Regional Council (WRC), staff did not identify a substantive issue with open air 
burning. 

7. Three viable and reasonable are provided for Elected members to consider: 

Option Detail 

1 – status quo Continue with existing bylaw (no changes) 

2 – amended 
bylaw 

Open air fires are allowed if they are in the Industrial or Future 
Residential Zone; or on private land and the open fire is in an 
outdoor fire device, traditional cooking or approved under permit 

3 – revoke bylaw  Council determines that a Bylaw is not the most appropriate means 
of controlling the issue of open air burning in Hamilton and revokes 
the bylaw. 

8. Consultation will be required, regardless of the options determined by Committee Members.   

9. The Environment Committee is required, under the LGA02, to determine whether the Bylaw is 
the most appropriate means of controlling the issue of open air burning in Hamilton (or not).  

10. Staff have identified valid arguments that legislative and bylaw changes since 2015 may have 
reduced the relevance of the bylaw, and recommend the bylaw is revoked. In particular, the 
introduction of the Hamilton Waste Management and Minimisation Bylaw 2019 which 
prohibits the burning of any waste except for organic materials. 

11. If the Committee determines that a bylaw is not the most appropriate means of controlling the 
issue recommends to Council to revoke the bylaw, consultation will need to occur on Option 1 
(status quo) vs Option 3 (revoke bylaw) (see paragraphs 38 - 42 of this report). 

12. An alternative bylaw option has also been developed to address Elected Member concerns 
regarding open air burning in Hamilton. The amendments to the bylaw under Option 2 would 
restrict and prohibit open air burning unless the open fire is either in an outdoor fire device, as 
part of traditional cooking or approved under permit. This restriction would not apply in the 
Industrial Zone or the Future Urban Zones under the District Plan. 

13. Fire and Emergency New Zealand (FENZ) does not support the proposed permit system set out 
in Option 2. 

14. If Option 2 is adopted, staff note that fees and charges will need to be included in the schedule 
of fees and charges during a future Annual Plan review. The permitting aspects of the 
amended bylaw could not be introduced until this had occurred.    
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15. In addition, if the proposed bylaw was adopted there would need to be a delay in introducing 
the permit system to allow systems to be established, including appropriate delegations and 
training for staff.  

16. If a bylaw is to be retained, the staff view is that compliance monitoring of the existing bylaw 
coupled with effective enforcement is adequate to address levels of concern. 

17. Staff consider the matters in this report to be of low significance and that the 
recommendations comply with the Council’s legal requirements.  

Background - Koorero whaimaarama 

18. Council has undertaken a review of the Bylaw in accordance with section 158 of the LGA02, 
which requires local authorities to review a bylaw made by it under the Act no later than 5 
years after the date on which it was made. 

19. The Bylaw came into effect on 5 March 2015 and was amended in August 2018 to align it with 
the Fire and Emergency New Zealand Act 2017 (FENZ Act). 

20. The Bylaw regulates the use of outdoor fires, including use of an outdoor fire device such as a 
barbeque or brazier. It also regulates use of incinerators and traditional food cooking such as 
haangi.  

21. The policy intent behind the bylaw is to ensure outdoor fires do not become a public safety risk 
or a public nuisance. 

22. At the Council meeting on 28 May 2020 (see Item 11, p 69), staff reported on the review of the 
bylaw and recommended that Council: 

• determines that the bylaw is the most appropriate means of controlling the issue of 
open air burning in Hamilton; and 

• approves the continuation of the bylaw unchanged. 

23. Members raised concerns regarding burning rubbish/use of incinerators and discussed 
whether these activities should be banned. Staff were asked to consider these issues and 
provide a further report at a future Environment Committee meeting. 

24. Lachlan Muldowney, Barrister, was engaged to provide legal advice to address these issues 
(see Attachment 4 of this report).  

25. The recommendations made by Lachlan Muldowney require a permitting system to be 
implemented for outdoor fires, with associated staff resourcing requirements and 
enforcement measures. 

26. FENZ have provided feedback on the amended bylaw set out in Option 2 and raised concern 
regarding the viability of this option. The full feedback received from FENZ is set out in 
paragraphs 57-61 of this report.  

Discussion - Matapaki 

27. Members requested information on whether the existing bylaw adequately restricts/prohibits 
the burning of rubbish and the use of incinerators on people’s properties. 

28. After a review of legislation, other bylaws, emissions levels and complaints received by Council 
and following discussions with FENZ and WRC, staff did not identify a substantive issue with 
open air burning. 

29. The staff view is that compliance monitoring of existing bylaws coupled with effective 
enforcement is adequate to address levels of concern. 

30. Further detail on information guiding the staff view is provided below. 

https://www.hamilton.govt.nz/AgendasAndMinutes/Council%20Open%20Agenda%20-%2028%20May%202020.pdf
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Emissions in Hamilton 

31. Information on the amount of emissions of air contaminants, in particular PM10 and PM2.5, was 
provided by WRC in the reports Airshed Modelling for Hamilton City; Hamilton Air Emission 
Inventory-2018 and Ambient air quality monitoring report for the Waikato Region – 2017 as 
well as email correspondence with WRC staff. 

32. A summary of air quality monitoring information for 2020, provided by WRC indicates: 

• there is currently no evidence of either an improving or worsening trend in PM10 
emissions; 

• there was one day over the winter of 2020 (May 2019 to October 2020) when daily PM2.5 

concentrations exceeded the World Health organisation (WHO) daily guideline, although 
the annual average calculated over this period indicates the annual average WHO 
guideline was not exceeded. There is insufficient PM2.5 monitoring data at this stage to 
identify any trends. 

33. Detailed information about monitored air contaminants are provided in Attachment 5. 

Complaints received by Council 

34. Information on complaints has been collected since the Bylaw was adopted in 2015, with 
approximately 180-220 calls per year (note that multiple complaints may be received about a 
single smoky fire). 

  Table 1 Complaints received Jan 2015 - June 2020 

Year 2015-16 2016-17 2017-18 2018-19 2019-20 

Total calls * 215 194 194 183 219 

Not substantiated ** 97 65 98 98 139 

Resolved *** 81 83 90 69 56 

* Multiple complaints may be received about a single smoky fire.  
** Not substantiated means no contravention of the bylaw found at the time of the visit. 
*** Resolved means an issue was detected and was resolved 

35. Complaint data does not specifically record what type of fire or smoke prompted a complaint 
i.e. if it was an incinerator, an open pit fire, a brazier, a smoky chimney, a car doing burnouts, 
etc.  

36. If available, such information is included in the text of the complaint. A key word search of the 
database gives an indication of the types of incidents officers responded to (note that these 
are based on complainant information and include unsubstantiated complaints). 

  Table 2 Key word search of complaints 

Year 2015-16 2016-17 2017-18 2018-19 2019-20 

Plastic 27 22 29 12 19 

Rubbish 31 30 20 18 29 

Toxic 5 9 6 4 6 

Brazier 3 0 0 0 10 

37. A review of the complaints received by Council did not identify a substantive issue with open 
air burning and suggests open air burning is being sufficiently managed through compliance 
monitoring and enforcement measures. 

https://www.waikatoregion.govt.nz/assets/WRC/WRC-2019/TR201815.pdf
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Is a bylaw the most effective, most appropriate means of controlling the issue of open air 
burning in Hamilton? 

38. Some councils no longer have a specific open air burning bylaw and instead manage the issue 
under nuisance provisions in public safety bylaws. 

39. The option of revoking the bylaw is a valid option given the introduction of the FENZ Act and 
the Hamilton Waste Management and Minimisation Bylaw 2019, and changes to other 
regulatory overlays such as the Waikato Regional Plan. 

40. Feedback from FENZ on the amended bylaw suggests the FENZ Act may adequately cover 
many of the instances where the existing bylaw is used other than in relation to nuisance from 
smoky fires.  

41. A summary of the regulatory framework related to open air burning is set out below (further 
detail on these regulations can be seen in Appendix 2): 

Legislation / 
Regulation / Bylaw 

Summary  

Fire and Emergency 
New Zealand Act 
2017 (FENZ Act) 

Primarily related to preventing or controlling fires in emergency situations. 

A person who has notice that the lighting of fires in open air in an area is 
prohibited must not light or allow another person to light a fire in open air in 
that area unless FENZ grants a permit under regulations made under section 
190 of the FENZ Act. 

The LGA prevents the Council from making a bylaw that is inconsistent with 
the FENZ Act and its regulations etc.  This means, for example, that the 
Council cannot create an alternative fire permit regime through a bylaw that 
conflicts with the FENZ permit scheme. 

Waikato Regional 
Plan  
(Regional Plan) 

Primarily related to preventing or controlling fires where there may be 
discharge of contaminants into air and any subsequent discharge of 
contaminants onto land. 

The Regional Plan prohibits the burning of a range of hazardous materials 
and states: 

• There shall be no discharge of contaminants beyond the boundary of the 
subject property that has adverse effects on human health, or the health 
of flora and fauna. 

• The discharge shall not result in odour that is objectionable to the extent 
that it causes an adverse effect at or beyond the boundary of the subject 
property. 

• There shall be no discharge of particulate matter that is objectionable to 
the extent that it causes an adverse effect at or beyond the boundary of 
the subject property. 

• The discharge shall not significantly impair visibility beyond the boundary 
of the subject property. 

• The discharge shall not cause accelerated corrosion or accelerated 
deterioration to structures beyond the boundary of the subject property. 

Hamilton Waste 
Management and 
Minimisation Bylaw 
2019 (WMM Bylaw) 

Prohibits any person from burning or allowing to be burnt on any property 
they own, occupy or manage any waste except organic matter. 

Health Act  Primarily related to preventing or controlling fires where there is a statutory 
nuisance i.e. there must be a public health significance. 

Under the Health Act, a nuisance is NOT deemed to occur where any adverse 
effect being experienced by a person or persons is of general annoyance or 
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inconvenience such as is common in an urban environment (for example 
smoke wafting from a neighbour’s open air burning) or is a detraction from 
visual amenity (for example a section covered in car bodies, household 
appliances and general rubbish). Some of these situations may be offensive 
in a general sense, but this form of offensiveness is not the same as the form 
contemplated under the Health Act. 

Hamilton Open Air 
Burning Bylaw 2015 

(current bylaw) 

Primarily related to open air fires that do not fall under the regulations listed 
above i.e. nuisance fires that do not pose an emergency, health or 
environmental risk; and do not include the burning of waste or hazardous 
material.  
Braziers (including smokers), BBQs and traditional cooking methods such as 
haangi are excluded from most provisions. 

The existing Open Air Burning Bylaw sets out conditions under which outdoor 
fires may not be lit to ensure the fire does not become a safety hazard or a 
nuisance. Where the conditions are satisfied, a fire may be lit. Conditions set 
out in section 5 of the existing Bylaw states: 

A person must not light any fire at any time in the open air, or within a 
barbecue, brazier or incinerator, or burn a traditional cooking fire under the 
following conditions: 

a) Where the location, wind, or other conditions cause or are likely to cause 
the fire to become: 

I. A danger to any person or property; or 

II. Out of control or spread beyond the boundaries of the premises on 
which it is lit; or 

III. A nuisance beyond the boundaries of the premises on which it is lit; 
or to:‐ 

IV. Deposit ash or other debris beyond the boundaries of the premises 
on which it is lit. 

Amended Open Air 
Burning Bylaw 

As above (existing bylaw) with the introduction of a new requirement for a 
permit to be issued for open air fires excluding: 

• Fires permitted under the FENZ Act 

• Fires that are prohibited under the FENZ Act, Regional Plan, Health Act or 
WMM Bylaw including the burning of waste or hazardous material. 

• Braziers (including smokers), BBQ’s and traditional cooking  

42. If the Committee determines that the Bylaw is not the most appropriate means of controlling 
the issue of open air burning in Hamilton, public consultation will be required with Option 1 
(status quo) and Option 3 (revoke bylaw). 

Imposing a permitting system for open air burning  

43. Introducing a permitting or approvals system was considered during the development of the 
2015 Bylaw and rejected as an option prior to consultation due to: 

• the expectation that approvals would need to be monitored to ensure compliance with 
any conditions; and  

• the resultant administrative burden that would be imposed including any required 
inspection of land or incinerator. 

44. Imposing a permit requirement on open air burning or the use of an incinerator would 
constitute a significant change to the Bylaw and impact people’s right to undertake those 
activities on their properties. To ensure these limits are not unreasonable, more would be 
required than a simple amendment to clause 5 to include an express ban.  
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45. If the controls on open air burning are considered inadequate, and the Environment 
Committee recommends imposing a ban on open air burning and the use of incinerators, that 
outcome could be achieved by incorporating three new clauses as set out in the advice 
provided by Lachlan Muldowney including the following proposed clause, which would replace 
clause 5 in the existing Bylaw: 

5. Lighting outdoor fires in any Zone except an Industrial Zone or Future Urban 
Zone 

5.1 Except in an Industrial Zone or Future Urban Zone, a person must not light, or 
allow to be lit, any outdoor fire in Hamilton City, unless that outdoor fire is on 
private land and is: 

(a) contained within an outdoor fire device; or 
(b) a traditional cooking fire; or 
(c) any other outdoor fire that the council has approved under clause 7. 

5.2 Nothing in clause 5 derogates from any duty, power or responsibility arising 
from any other Act, Regulation, bylaw or rule. 

46. For clarification, the proposals from Lachlan Muldowney are to restrict and prohibit open air 
burning except for in the Industrial Zone or the Future Urban Zones under the District Plan, 
unless subject to an exemption (permit) issued by the Council. 

47. In addition: 

• A new clause 6 is proposed setting out general restrictions that must be complied with in 
any circumstances that outdoor fires are lit (see full report from Lachlan Muldowney in 
Attachment 4 and the amended Bylaw).  

• For Option 2 (introduction of a permitting system) a new clause 7 is proposed 
introducing a system for the granting of approvals to the restrictions in new clauses 5 
and 6 in appropriate circumstances would ensure those limits are not unreasonable.  

• New and amended definitions are inserted into clause 4 of the amended bylaw to align 
with the proposed new clauses. 

48. The changes would lift the bar for people to comply and would increase the demand on 
compliance monitoring and enforcement (because open air burning, and the use of 
incinerators, will continue).  

49. Compliance monitoring and enforcement would extend to all open air burning and use of 
incinerators regardless of whether these practices are an issue. This may impose an 
unnecessary burden on Council to regulate and enforce. 

50. The response to calls for service is reliant on contracted security guards. Under the permit 
proposal in Option 2, staff predict an increase in service requests but are unable to accurately 
assess the likely impact. There will, however, be an increase in administration, assessments 
and permitting around requests for permits. 

51. If Option 2 is adopted, staff note fees and charges will need to be included in schedule of fees 
and charges during a future Annual Plan review. The permitting aspects of the amended bylaw 
could not be introduced until this had occurred.   

52. In addition, there would need to be a delay in introducing the permit system to allow systems 
to be established, including appropriate delegations and training. The changes would need to 
be well communicated to the community.  
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Enforcement considerations  

53. Currently, Council enforcement staff are not sufficiently trained to be able to extinguish a fire, 
raising concerns regarding the safety of officers and others; and potential liability attached to 
Council as a result of staff actions e.g. not putting out a fire correctly and property being 
damaged as a result.  

54. If there is a real expectation that Council staff will enter property to put out fires, they would 
need to be well trained with regular refreshers. 

55. Without adequate training, if FENZ did not respond, it would be up to enforcement staff to 
decide on whether to enforce the bylaw. While Council is the regulator, there is no specific 
obligation to take enforcement action. It may be acceptable to simply issue a warning.  

56. The question then centres on the expectation created by the bylaw, how often enforcement 
might come up and any reputational risk to Council in not enforcing a bylaw.  

57. Council does not have the power to issue an infringement under the bylaw; therefore, 
enforcement requires a successful prosecution to occur. Staff estimate a successful 
prosecution is likely to cost $5,000 to $10,000 (depending on whether the prosecution was 
defended or not) and would result in a fine of approximately $500. The costs of prosecution 
would not be recouped.   

Feedback from Fire and Emergency NZ (FENZ)  

58. Staff note the function of extinguishing the fires under clause 6.2 is delegated to FENZ, who 
have provided feedback on the amended bylaw as follows:  

59. In order to be valid and resistant to challenge, the bylaw needs to comply with s152B of the 
Local Government Act 2002 (LGA02). That prevents the council from making a bylaw that is 
inconsistent with the Fire and Emergency New Zealand Act 2017 (FENZ Act) and its regulations 
etc.  This means, for example, that the council cannot create an alternative fire permit regime 
through a bylaw that conflicts with the statutory fire permit regime that Fire and Emergency 
administers under the FENZ Act. This does not mean that a bylaw cannot create a fire 
permitting regime at all.  Instead, it means that the bylaw needs to have a very carefully 
expressed purpose and scope, to avoid any inconsistent overlap with the FENZ Act. For 
example, a bylaw created for the purpose of limiting or controlling smoke nuisances (which are 
not ‘emergencies’ as defined in the FENZ Act) with a permitting regime that is intended to 
further that purpose may be legitimate. In contrast, a more general prohibition on certain types 
of fire in open air without that clearly expressed purpose will likely conflict with the FENZ Act’s 
fire permitting regime. The amended bylaw arguably lean more towards the latter type of 
bylaw, as currently framed.  

60. It is technically possible for the council to empower Fire and Emergency or its personnel to 
enforce a bylaw. This can happen, for example, by the council contracting out or delegating its 
bylaw-related enforcement functions to Fire and Emergency (LGA02, s179 (power to contract 
out administration of enforcement) or Schedule 7, cl 32(5) (power to delegate enforcement 
related to bylaws and other regulatory matters)). In either case, this would necessarily involve 
instruments in addition to the bylaw itself: e.g. a contract between the council and Fire and 
Emergency, or formal delegation instruments if that is the mechanism used.  Irrespective, there 
is a further issue to be addressed, which is that Fire and Emergency personnel would also need 
powers of entry and action for enforcement purposes. While we have powers of entry under our 
legislation (as the draft bylaws note), those would not be exercisable in the context of bylaw 
enforcement where we are not responding to an ‘emergency’ under the FENZ Act. In the 
context of the LGA02, that would likely need to be addressed by the council appointing selected 
Fire and Emergency personnel as ‘enforcement officers’, who could then exercise powers of 
entry etc under the LGA02. The difficulties arising from this are:  

https://us-west-2.protection.sophos.com/?d=legislation.govt.nz&u=aHR0cHM6Ly93d3cubGVnaXNsYXRpb24uZ292dC5uei9hY3QvcHVibGljLzIwMDIvMDA4NC9sYXRlc3QvRExNNzMzMjgwMC5odG1s&i=NWQzOGY1MTY1OWJjMWExNjMwMTIxYWZi&t=QjBxME9uWUlmTUxwRzVVNjJYb0FIeVQyQUUzNncwc1pOUEtDS0dPZ0o0cz0=&h=98292f24492a4846b6792cd2e4758a87
https://us-west-2.protection.sophos.com/?d=legislation.govt.nz&u=aHR0cHM6Ly93d3cubGVnaXNsYXRpb24uZ292dC5uei9hY3QvcHVibGljLzIwMDIvMDA4NC9sYXRlc3QvRExNMTczNDU4Lmh0bWw=&i=NWQzOGY1MTY1OWJjMWExNjMwMTIxYWZi&t=TzlHZjU3S2VYdStrMVd1dk53RXorZHoxRkE5QjBCZnE5UGNWL2VqajcxVT0=&h=98292f24492a4846b6792cd2e4758a87
https://us-west-2.protection.sophos.com/?d=legislation.govt.nz&u=aHR0cHM6Ly93d3cubGVnaXNsYXRpb24uZ292dC5uei9hY3QvcHVibGljLzIwMDIvMDA4NC9sYXRlc3QvRExNMTc1NjQzLmh0bWw=&i=NWQzOGY1MTY1OWJjMWExNjMwMTIxYWZi&t=UFFLUUNYQTNnZUUxRDRGLzRIYjF3dDh6RklDMlhnQjkwWlNodTFzVHlvND0=&h=98292f24492a4846b6792cd2e4758a87
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(a)          There are logistical/administrative challenges around the appointment and 
warranting of personnel as enforcement officers.  That may make it challenging to 
ensure that each crew responding to a smoke nuisance call under the bylaw includes 
an ‘enforcement officer’.  

(b)          Extinguishing nuisance fires is materially different from extinguishing fires that 
constitute an emergency and present a risk to life or property.  While the activity 
potentially comes within the scope of Fire and Emergency’s assist function in 
s12(3)(h) of the FENZ Act, the capacity/capability assessment required by s12(2) 
needs to happen first. Personnel may also be reluctant to extinguish fires in this 
enforcement context, as opposed to the emergency response context they are 
familiar with.  There is also a possibility that they would not be protected by the usual 
statutory immunities that arise under the FENZ Act when doing so (the LGA02 has no 
equivalent protections). While the council would remain legally responsible for the 
manner in which the enforcement is carried out (see for example LGA02, s179(2)), 
that would not absolve our personnel from also sharing in that responsibility.  This 
risk could be ameliorated by a contractual indemnity from the territorial authority 
concerned, but that is something that would need to be negotiated and part of a 
broader arrangement.  

(c)          Taking on an enforcement role would require our personnel to:  
(i) be familiar with the council’s bylaw and its interpretation;  
(ii) have the capability to determine whether, and if so what sort of, enforcement 
action is permissible given conditions encountered on site; and  
(iii) be familiar and able to comply with requirements for powers of entry arising 
under the Search and Surveillance Act 2012 (see LGA02, s172(4)).   
Simply put, attending a site to exercise enforcement functions is different – and 
frequently much more complex – than attending an incident in response to an alarm 
of fire or another emergency.  

61. While there is room to argue the point, it is not certain that a council bylaw can legitimately 
require the direct extinguishment of fires that are lit in contravention of it (bearing in mind the 
bylaw must be for the purpose of abating nuisances, environmental harm, or the like). While a 
bylaw can authorise a council (or its delegate) to remove or alter a thing that has been 
‘constructed in breach of a bylaw’ (LGA02, s163(1)) it is uncertain whether this extends to 
extinguishing a fire, or that a fire can be said to be a thing ‘constructed’ in breach of a bylaw. It 
is relevant that the council has other tools it can use when people fail to comply with bylaws, 
such as obtaining injunctive relief or taking prosecution action, or potentially taking action 
under s186 of the LGA02 on the owner/occupier’s default.  

62. Two mechanisms the council could invoke that are more obviously applicable, but which are 
independent of bylaw-related powers, are:  

(a)          Fire and Emergency can extinguish a fire at the request of a territorial authority’s 
environmental health officer (EHO), where the EHO exercises their power to abate a 
nuisance under s34 of the Health Act 1956. Fire and Emergency can act as the EHO’s 
‘assistant’ in these circumstances.  This approach was tacitly endorsed by the High 
Court in Parlane v Waipa District Council CRI 2005-419-027, 20 June 2005, Rodney 
Hansen J. Note that this is distinct from a request to extinguish a fire because it 
breaches a bylaw: s34 is a direct statutory power that is triggered when the EHO 
identifies a ‘nuisance’ (which can include a smoke discharge) for the purposes of the 
Health Act.  

(b)          Fire and Emergency can extinguish a fire at council’s request, where the council 
exercises its power to take immediate preventative or remedial measures under s330 
of the Resource Management Act 1991. Fire and Emergency can arguably act as the 
council’s ‘agent’ in these circumstances. Because of the thresholds associated with 

https://us-west-2.protection.sophos.com/?d=legislation.govt.nz&u=aHR0cHM6Ly93d3cubGVnaXNsYXRpb24uZ292dC5uei9hY3QvcHVibGljLzIwMTcvMDAxNy9sYXRlc3QvRExNNjY3ODYyNS5odG1s&i=NWQzOGY1MTY1OWJjMWExNjMwMTIxYWZi&t=d0h2L2twZlBRd1p1MnJhZCtTNmttRU1KTUxFcHJkSUVxRnF2ZEF5ditWND0=&h=98292f24492a4846b6792cd2e4758a87
https://us-west-2.protection.sophos.com/?d=legislation.govt.nz&u=aHR0cHM6Ly93d3cubGVnaXNsYXRpb24uZ292dC5uei9hY3QvcHVibGljLzIwMDIvMDA4NC9sYXRlc3QvRExNMTczNDU4Lmh0bWw=&i=NWQzOGY1MTY1OWJjMWExNjMwMTIxYWZi&t=TzlHZjU3S2VYdStrMVd1dk53RXorZHoxRkE5QjBCZnE5UGNWL2VqajcxVT0=&h=98292f24492a4846b6792cd2e4758a87
https://us-west-2.protection.sophos.com/?d=legislation.govt.nz&u=aHR0cHM6Ly93d3cubGVnaXNsYXRpb24uZ292dC5uei9hY3QvcHVibGljLzIwMDIvMDA4NC9sYXRlc3QvRExNMTczNDQ3Lmh0bWw=&i=NWQzOGY1MTY1OWJjMWExNjMwMTIxYWZi&t=VVdZOHplMlJmSW1zcTlRWklmRTR1bDNRTTUzTU5MOVY0UEhwanFUeXRjZz0=&h=98292f24492a4846b6792cd2e4758a87
https://us-west-2.protection.sophos.com/?d=legislation.govt.nz&u=aHR0cHM6Ly93d3cubGVnaXNsYXRpb24uZ292dC5uei9hY3QvcHVibGljLzIwMDIvMDA4NC9sYXRlc3QvRExNMTczNDI0Lmh0bWw=&i=NWQzOGY1MTY1OWJjMWExNjMwMTIxYWZi&t=ZlVNOFBnRDJvUXROTlh4d210V1dwcVFmSmw0ejNpdFQ5emttVjJ5K1czND0=&h=98292f24492a4846b6792cd2e4758a87
https://us-west-2.protection.sophos.com/?d=legislation.govt.nz&u=aHR0cHM6Ly93d3cubGVnaXNsYXRpb24uZ292dC5uei9hY3QvcHVibGljLzIwMDIvMDA4NC9sYXRlc3QvRExNMTczNDc4Lmh0bWw=&i=NWQzOGY1MTY1OWJjMWExNjMwMTIxYWZi&t=cmdzc0NRbi9XSXIrUTVXR3Z0ZExRM0l5b2k1b2FjVGxENkNrVzhPMUU2ND0=&h=98292f24492a4846b6792cd2e4758a87
https://us-west-2.protection.sophos.com/?d=legislation.govt.nz&u=aHR0cHM6Ly93d3cubGVnaXNsYXRpb24uZ292dC5uei9hY3QvcHVibGljLzE5NTYvMDA2NS9sYXRlc3QvRExNMzA2OTQ5Lmh0bWw=&i=NWQzOGY1MTY1OWJjMWExNjMwMTIxYWZi&t=NWRZUm14SFgwUWQ4MzM1ZDZnRUdxY1RQNERpN2tqbDZnWUdIVytyeitCQT0=&h=98292f24492a4846b6792cd2e4758a87
https://us-west-2.protection.sophos.com/?d=legislation.govt.nz&u=aHR0cHM6Ly93d3cubGVnaXNsYXRpb24uZ292dC5uei9hY3QvcHVibGljLzE5OTEvMDA2OS9sYXRlc3QvRExNMjM5MDAzLmh0bWw=&i=NWQzOGY1MTY1OWJjMWExNjMwMTIxYWZi&t=NlV2Q1ZxbUV3UXNuY1Y2WkR3SlBTMHJYOHozblVzVlZFZVU0ZTNkYTFURT0=&h=98292f24492a4846b6792cd2e4758a87
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this council power, there is a high likelihood that we would be able to use our own 
emergency response powers in such a situation in any event. 

Consultation requirements 

63. The LGA02 is clear that consultation must occur when the Council undertakes a 5-yearly review 
of a bylaw, even when no amendments are made. Accordingly, the Council must put the bylaw 
out for consultation, even if it proposes to continue the existing bylaw unamended. 

Options 

64. Staff have assessed that there are three viable and reasonable options for the Environment 
Committee to consider:   

Option Detail 

1 – continue with 
the existing bylaw  

Continue with existing bylaw (no changes) 

2 – amended bylaw Open air fires are allowed if they are in the industrial or future residential 
zone; or on private land and the open fire is in an outdoor fire device, 
traditional cooking or approved under permit 

3 – revoke bylaw  Council determines that the bylaw is not the most appropriate means of 
controlling the issue of open air burning in Hamilton and revokes the bylaw. 

65. Staff have identified valid arguments that legislative and bylaw changes since 2015 may have 
reduced the relevance of the bylaw, and recommend the bylaw is revoked. 

66. If a bylaw is to be retained, the staff view is that compliance monitoring of the existing bylaw, 
coupled with effective enforcement, is adequate to address levels of concern. 

67. Consultation will be required, regardless of the options determined by Committee Members.   

68. Staff consider the matters in this report to be of low significance and that the 
recommendations comply with the Council’s legal requirements.  

Financial Considerations - Whaiwhakaaro Puutea 

69. The bylaw review is a regular operating activity funded through the Long-Term Plan. 

70. The cost of reviewing the bylaw, including legal review and public consultation is estimated to 
be $10,000 - $15,000. 

71. The impacts of Option 2 are unable to be fully identified at this time. Staff predict an increase 
in service requests but are unable to accurately assess the likely impact. There will, however, 
be an increase in administration, assessments and permitting around requests for permits. 
Additional costs related to prosecutions may occur and cannot be estimated at this time. 

Legal and Policy Considerations - Whaiwhakaaro-aa-ture 

72. Staff confirm that the options set out in this report comply with the Council’s legal and policy 
requirements.  

73. Progressing with Option 2 may carry additional risk if enforcement staff will be expected to put 
out fires. Currently, staff are not sufficiently trained to be able to carry out this work and this 
raises concerns regarding safety at work. The safety of others also becomes an issue, and there 
could be liability attached to Council as a result of staff actions, i.e. not putting out a fire 
correctly and property being damaged as a result.  
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74. The proposed permitting system may not be in alignment with the FENZ Act, leading to legal 
challenge. 

75. Enforcement of the permitting system may result in an increase in prosecutions for breach of 
the bylaw. 

Wellbeing Considerations - Whaiwhakaaro-aa-oranga tonutanga 

76. The recommendations set out in this report are consistent with the purpose of the Local 
Government Act, which includes promotion of the social, economic, environmental and 
cultural wellbeing of communities in the present and for the future (‘the 4 wellbeings’). 

Social 

77. Although serious harm is unlikely if exposure is brief, smoke inhalation can cause problems for 
some people.  It can particularly affect those with existing health problems, such as: 

•     asthma sufferers 

•     bronchitis sufferers 

•     people with heart conditions or some autoimmune conditions. 

78. Open air burning also increases the risk of harm to others if the fire becomes uncontrolled or 
explosions occur: 

•     fire can spread to fences or buildings and scorch trees and plants 

•     rubbish may contain bottles or cans that can explode when burnt 

•     piles of garden waste are often used as a refuge by wildlife and sleeping pets.  

79. Many people may also enjoy cooking outdoors (BBQs and pizza ovens), particularly in social 
settings. Some may find outdoor cooking is a low-cost way to cook. Both options will continue 
to allow outdoor cooking including traditional cooking methods. 

80. Others may have had a lifetime of burning material, such as dried leaves, in an incinerator and 
consider the practice as ‘normal’ and ‘not a problem’. The amendments in Option 2 may be 
perceived as an unreasonable infringement of personal liberty on private property. 

Economic 

81. An uncontrolled fire started by open air burning may cause damage to fences, buildings or 
other property resulting in insurance claims and other costs for repair or replacement. 

82. Any specifications related to incinerators, braziers or other open-air burning devices may 
impact the existing market for such products. For example, implementing a specification that 
incinerators must be a certain size or shape or function in a certain manner may make other 
devices un-saleable. If such a measure where to be introduced, further consultation with 
manufacturers and retailers would be recommended prior to introduction. Neither option 
proposes such specifications. 

Environmental 

83. Burning waste can be a nuisance to neighbours and can also pollute the air by releasing 
harmful chemicals. Many common household items contain toxic chemicals. Paper waste may 
contain synthetic materials, preservatives and even plastics. Disposable nappies contain gels, 
bleaches and plastics. Many wood products are treated with toxic chemicals to prevent rot. 

84. Burning of such wastes in low-temperature uncontrolled fires creates toxic and dangerous by-
products which are not destroyed by the fire but become airborne on soot particles. These can 
end up being inhaled or being washed out of the air and deposited onto surrounding soil and 
vegetation, where they can readily enter the food chain. 
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85. The Waste Management and Minimisation Bylaw 2019 prohibits the burning of waste 
materials. 

86. The extent to which waste and recoverable materials are being incinerated in open air fires 
within the Hamilton area is unknown, but expected to be relatively low volume due to the 
availability of Council-provided services including a recently implemented food waste service 
and improved rates-funded recycling service. 

87. Reducing use of open air burning may reduce air contaminants, particularly PM10 and PM2.5. 

88. The provisions in the existing bylaw include a requirement to meet the Waikato Regional Plan, 
which includes the permitted activity rule 6.1.13.1:   

Permitted Activity Rule – Open Burning and Incineration 

The discharge of contaminants into air and any subsequent discharge of contaminants 
onto land from open burning* and incineration* of: 

• Untreated wood and vegetative matter 

• Paper and cardboard 

• Food waste 

• Non halogenated plastics 

• Animal carcasses on production land 

is a permitted activity…… 

89. The Waikato Regional Council – Air Quality Strategy has a focus on the regulation of industrial 
and trade discharges of PM10, with only a minor focus on backyard burning which has a low 
contribution to air quality issues. 

Cultural 

90. Open air burning can be a traditional way of cooking (e.g. haangi) and restricting or infringing 
on people’s ability to cook according to traditional practice may be unfair or discriminatory. 

91. The existing and amended bylaws continue to allow traditional cooking. 

Risks - Tuuraru 

92. There are no known risks associated with continuing the existing Bylaw.  

93. The amended bylaw may carry additional risk if enforcement staff will be expected to put out 
fires. Currently, staff are not sufficiently trained to be able to carry out this work and this raises 
concerns regarding safety at work. The safety of others also becomes an issue, and there could 
be liability attached to Council as a result of staff actions, i.e. not putting out a fire correctly 
and property being damaged as a result.  

94. The proposed permitting system may not be in alignment with the FENZ Act, leading to legal 
challenge. 

95. Enforcement of the permitting system may result in an increase in prosecutions for breach of 
the bylaw. 
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Significance & Engagement Policy - Kaupapa here whakahira/anganui 
Significance 

96.
 
Given the statutory requirement to consult, staff have not considered the key considerations 
under the Significance and Engagement Policy to assess the significance of recommendation(s) 
in this report. 

Engagement 

97. Waikato Regional Council and Fire and Emergency New Zealand have been consulted during 
this bylaw review. 

98. Section 156 of the Local Government Act sets out the requirements for a Special Consultative 
Process: 

156 Consultation requirements when making, amending, or revoking bylaws made under this Act 

(1) When making a bylaw under this Act or amending or revoking a bylaw made under this Act, a local 
authority must— 

(a) use the special consultative procedure (as modified by section 86) if— 

(i) the bylaw concerns a matter identified in the local authority’s policy under section 76AA as being of 
significant interest to the public; or 

(ii) the local authority considers that there is, or is likely to be, a significant impact on the public due to 
the proposed bylaw or changes to, or revocation of, the bylaw; and 

(b) in any case in which paragraph (a) does not apply, consult in a manner that gives effect to the 
requirements of section 82. 

99. As the Bylaw review has been assessed as being of low significance, a Special Consultative 
Process is not required.  

100. Staff therefore recommend public consultation in accordance with section 82 of the LGA. 

101.
 
There is a statutory requirement to consult as per legislation outlined below. 

 

Attachments - Ngaa taapirihanga 

Attachment 1 - Open Air Burning Bylaw 2015 (Option 2_tracked) 

Attachment 2 - Statement of Proposal -  Open Air Burning Bylaw - revoke 

Attachment 3 - Statement of Proposal -  Open Air Burning Bylaw - Option 2 vs 3 

Attachment 4 - Legal Opinion - Open Air Burning Bylaw 2015 

Attachment 5 - Open Air Burning Bylaw Report - Contaminants 

Attachment 6 - Open Air Burning Bylaw Report - Regulations  
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Committee: Environment Committee Date: 02 March 2021 

Author: Charlotte Catmur Authoriser: Sean Hickey  

Position: Sustainability and Environment 

Advisor  
Position: General Manager Strategy 

and Communications  

Report Name: Environment Principles  

 

Report Status Open  

Purpose - Take  

1. To inform the Environment Committee on the proposal to develop an Environment Policy and 
to support the implementation of the principles. 

Staff Recommendation - Tuutohu-aa-kaimahi  

2. That the Environment Committee: 

a) approves the six high level Environment Principles: 

(i) Restoring and protecting the health and wellbeing of our waterways; 

(ii) Protecting and enhancing our natural taonga, whenua and biodiversity; 

(iii) Embracing the sustainable use of resources; 

(iv) Promoting a circular economy; 

(v) Transitioning to a low carbon future;  

(vi) Build our resilience to climate change;  

b) notes that an Environment Policy will be developed to further support the 
implementation of the principles; and  

c) notes that these Environment Principles will replace the Sustainability Principles.  

Executive Summary – Whakaraapopototanga matua 

3. The Environment Committee requested staff develop a set of environment principles to guide 
decision making by Elected Members and staff. The draft principles were developed by staff in 
collaboration with the Chair and Deputy Chair of the Environment Committee and Maangai 
Hill.   

4. There are six high level principles that are supported by subpoints that outline the key 
elements of each principle. These are outlined in Attachment 1.  

5. Staff consider the decision in this report has medium significance and that the 
recommendations comply with the Council’s legal requirements.  
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Background - Koorero whaimaarama 

6. On 1 December 2020 the Environment Committee resolved that a set of Environment 
Principles be developed to ensure the natural environment is being considered appropriately.  

7. The Chair and Deputy Chair of the Environment Committee and Maangai Hill were appointed 
to work with staff to develop a draft set of principles for presentation to the Committee.  

8. A draft set of principles were provided to the working group. These were discussed at a 
meeting on 27 January 2021, feedback from the meeting and additional comments received via 
email were incorporated into the final draft principles outlined in this report.   

Discussion - Matapaki 

Purpose of the Environment Principles  

9. The proposed Environment Principles can support Members decision making on how we can 
promote the environmental wellbeing of our community.  

10. The diversity in our operational activities means that Hamilton City Council has both the 
potential to harm as well as improve the natural environment. By using these principles staff 
can consider how their project/activity is impacting on the natural environment.  

Draft Environment Principles 

11. The draft principles include six high level principles and then subpoints that provide the key 
elements of each principle.  

12. The overarching approach is that ‘We recognise that the natural environment is the foundation 
for our city and is integral to our current and future wellbeing.’ 

13. The six high level principles are: 

• Restoring and protecting the health and wellbeing of our waterways  

• Protecting and enhancing our natural taonga, whenua and biodiversity 

• Embracing the sustainable use of resources  

• Promoting a circular economy  

• Transitioning to a low carbon future  

• Build our resilience to climate change  

14. The full draft principles are outlined in Attachment 1.  

Implementation of the Environment Principles  

15. The Environment Principles need to be effectively implemented at the start of the project 
cycle.  By considering the natural environment upfront we can identify better outcomes than if 
it is considered later in the project cycle.  

16. Following the approval of the principles, staff will draft an Environment Policy, the policy will 
provide clearer direction on how the principles should be applied, including links to existing 
strategies and plans.  The draft Environment Policy will be brought to the Environment 
Committee for approval for consultation.   

17. If the recommendation is not approved staff will reconvene with the working group to develop 
the draft policy and update the principles.  

Financial Considerations - Whaiwhakaaro Puutea 

18. The implementation of the principles and the development of the Environment Policy is a 
regular operating activity funded through the Long Term Plan.  
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Legal and Policy Considerations - Whaiwhakaaro-aa-ture 

19. Staff confirm that the staff recommendation complies with Council’s legal and policy 
requirements.  

Wellbeing Considerations - Whaiwhakaaro-aa-oranga tonutanga 

20. The purpose of Local Government changed on the 14 May 2019 to include promotion of the 
social, economic, environmental and cultural wellbeing of communities in the present and for 
the future (‘the 4 wellbeings’). 

21. The subject matter of this report has been evaluated in terms of the 4 wellbeings during the 
process of developing this report as outlined below. 

22. The recommendations set out in this report are consistent with that purpose. 

Social 

23. The Environment Principles, while predominately focused on environment wellbeing, and 
support our communities social wellbeing. For example by building community resilience to 
climate change and supporting the low carbon transition will both promote social wellbeing of 
our community.  

Cultural  
24. A key part of cultural wellbeing is a strong connection to the natural environment, these 

environment principles will support the cultural value being considered in decision. 
 
Economic 
25. Our economic wellbeing is reliant on a healthy natural environment, these principles will 

support staff, Elected Members and Maangai Maori in considering the natural environment in 
all decisions.  

Environmental 

26. Staff, Elected Members and Maangai Maori can use the Environment Principles to consider 
how an activity or project is promoting the environmental wellbeing of our community.   

Risks - Tuuraru 

27. There are no known risks associated with the decisions required for this matter.  

Significance & Engagement Policy - Kaupapa here whakahira/anganui 
Significance 

28.
 
Staff have considered the key considerations under the Significance and Engagement Policy 
and have assessed that the recommendation(s) in this report has/have a medium level of 
significance. 

Engagement 

29. Given the medium level of significance determined, the engagement level is medium. No 
engagement is required on the Principles.  

30. However, the community will be asked for their views on the draft Environment Policy.   

Attachments - Ngaa taapirihanga 

Attachment 1 - Draft Environment Principles  
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Draft Environment Principles 
We recognise that the natural environment is the foundation for our city 
and is integral to our current and future wellbeing.  
 

We value our environment and are: 

1. Restoring and protecting the health and wellbeing of our waterways  
• We will mitigate our impact on the health of our streams, the Waikato River and 

Lake Rotoroa 

• We will protect our unique gully networks 

2. Protecting and enhancing our natural taonga, whenua and biodiversity 
• We will minimise our impact on air and soil quality   

• We will promote natural spaces and green design 

• We will invest in our biodiversity  

3. Embracing the sustainable use of resources  
• We will encourage a best for environment approach in our procurement  

• We will increase our energy and resource efficiency 

• We will prioritise the efficient and sustainable use of water 

4. Promoting a circular economy  
• We will minimise our waste  

• We will support our community to increase their recycling and resource recovery 

5. Transitioning to a low carbon future  
• We will promote low carbon and active transport 

• We will reduce the greenhouse gas emissions of our operations 

• We will support our community to live low carbon lives through the creation of a 
20-minute City 

6. Build our resilience to climate change  
• We will prepare our infrastructure for the impacts of climate change 

• We will support our community to build their resilience to the physical climate 
change impacts  
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Committee: Environment Committee Date: 02 March 2021 

Author: Sean Hickey Authoriser: Sean Hickey  

Position: General Manager Strategy and 

Communications  
Position: General Manager Strategy 

and Communications  

Report Name: General Manager's Report 

 

Report Status Open  

Purpose - Take 

1. To inform the Environment Committee on the status of the Climate Change Action Plan 
implementation. 

Staff Recommendation - Tuutohu-aa-kaimahi 

2. That the Environment Committee receives the report. 

Executive Summary - Whakaraapopototanga matua 

3. The 2020/2021 Climate Change Action Plan is being implemented by staff across the Council.  

4. The Council’s greenhouse gas emissions (excluding biogenic methane) reduced by 4% between 
2018/19 and 2019/20. This is in line with achieving the 2030 emissions reduction target.  

5. Staff consider the matters have low significance and that the recommendations comply with 
the Council’s legal requirements. 

Discussion - Matapaki 

Climate Change Action Plan Update 

6. In the Climate Change Action Plan Council set the target of a 50% reduction in the Councils 
greenhouse gas emissions (excluding biogenic methane) by 2030, from the 2018/2019 
baseline. To monitor how Council is tracking towards the target we will calculate the 
operational emissions profile each year. In 2019/2020 Council generated 10,438 tonnes of 
greenhouse gas emissions (excluding biogenic methane), a reduction of 4.5%. The emissions 
factor data from the Ministry for the Environment was updated in 2020 and resulted in some 
emissions calculation changes. In addition, we saw emissions reductions in some areas due to 
actions Council has put in place and others are as a result of the COVID-19 response.  

7. The Climate Change Action Plan included a number of actions under four focus areas, these are 
outlined in Attachment 1. Updates on specific actions:  

• The Staff travel planning project is underway, this project is focused on supporting staff to 
choose low carbon transport options. Further information on both staff travel and Council 
fleet improvements will be presented to the Committee at meetings later in the year. 
Further actions to meet the emissions reduction targets have been included in the draft 
2021-2031 Long Term Plan. Following the adoption of the 2021-2031 Long Term Plan staff 
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will update the emissions reduction roadmap with the approved projects and present back 
to the Environment Committee in August 2021.  

• Stage 1 of the climate modelling has been delivered. The modelling provides projections on 
key climatic variables for two future greenhouse gas emission scenarios to 2050 and 2100. 
Once stage 2 is completed the findings will be reported back to Elected Members.  

• In line with the focus area of collaboration and capacity building, staff met with Waipaa 
and Waikato District Councils, to share information on our climate change programmes 
and to identify opportunities for collaboration, including on climate change capacity 
building and climate modelling.  

8. At the June 2021 Environment Committee meeting an update on all actions in the Plan will be 
provided. 

Wellbeing Considerations - Whaiwhakaaro-aa-oranga tonutanga 

9. The purpose of Local Government changed on the 14 May 2019 to include promotion of the 
social, economic, environmental and cultural wellbeing of communities in the present and for 
the future (‘the 4 wellbeings’). 

10. The subject matter of this report has been evaluated in terms of the 4 wellbeings during the 
process of developing this report as outlined below. 

11. The recommendations set out in this report are consistent with that purpose. 

 

Social 

12. Climate change has the potential to reduce our communities social wellbeing, especially our 
more vulnerable community members. The 2020/21 Climate Change Action Plan includes 
actions that will support Council to identify these potential risks and to take action to minimise 
the risks and to enhance social wellbeing. For example by understanding how the projected 
impacts of climate change and the transition to a low carbon future will affect different groups 
of our community we can build this into our longer term response. 

Economic 

13. The delivery of the 2020/21 Climate Change Action Plan is the start of supporting the transition 
to a low carbon economy in Hamilton. As we gain a better understanding of the potential 
economic risks and opportunities facing the City we can collaborate with others to address 
them. 

Environmental 

14. The delivery of the actions in the 2020/21 Climate Change Action Plan will reduce greenhouse 
gas emissions and build our resilience. This includes reducing the Councils operating emissions 
and enabling others to reduce emissions through actions like improved cycleways and public 
transport. 

Cultural 

15. The long term impacts of climate change may have impacts on the cultural wellbeing of our 
community, for example if values and customs are unable to be undertaken. Collaboration is 
required through the delivery of this Action Plan to understand these future risks and to build 
these considerations into long term decisions. 

Risks - Tuuraru 

16. There are no known risks associated with the decisions required for this matter.  
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Significance & Engagement Policy - Kaupapa here whakahira/anganui 
Significance 

17.
 
Staff have considered the key considerations under the Significance and Engagement Policy 
and have assessed that the recommendation(s) in this report has/have a low level of 
significance. 

Engagement 

18. Community views and preferences are already known to the Council through the development 
of the Climate Change Action Plan.  

19.
 
Given the low level of significance determined, the engagement level is low. No engagement is 
required. 

 

Attachments - Ngaa taapirihanga 

Attachment 1 - Climate Change Action Plan - Overview of actions  
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